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A

CHAPTER ONE

HASHING OUT THE DEAL
FOR COMEDY JOBS

s the opening chapter in the book, it seems appropriate to devote this
section to the task of making the contracts and deals that allow

comedians to get to work, whether stand-up comics or comedians who work
in the sitcom world. Increasingly, as comedy settles into its “golden age”
and comedians are recognized as true professionals who can make a
genuine living doing what they enjoy doing, contracts will become
increasingly utilized, much like entertainers in other fields such as acting
and music. This chapter won’t cover interactions that occur in less formal
situations like open mics for stand-up comics. Such forums are not usually
understood by comedy industry people as money-making situations:
oftentimes, the open mics merely offer working comedians a forum for
working on their material in order to polish them up and get them ready for
actual paying gigs.

Most entertainers don’t fully appreciate that many of the problems that
come up in the course of their work could have been avoided by a careful
wording of the agreements by which they are hired to perform in the first
place. As the cases in this section show, sometimes the problem arises from
something that wasn’t said in the agreement, which should actually have
been said.

Other times, the problem is about provisions inserted into the agreement
or perhaps powers and rights given under the agreement in circumstances
where the parties did not know at the outset just how such powers and
rights might be used in the future. While no one has a crystal ball and



something like this cannot be an exact science, the more clearly the
agreement anticipates what problems could lurk around the corner and the
more it fully covers the bases of the working relationship, the less there will
be the potential for disputes, especially the very unnecessary ones. Now,
let’s get to the cases!

* * *



Avoiding Garry Shandling’s Big
Mistake

California
January 11, 2010

In 1998, comedian Garry Shandling and his then manager, Brad Grey, the
current chairman and CEO of Paramount Studios in Hollywood had a major
falling out, followed by a $100 million lawsuit by Shandling. Their long-
term relationship collapsed over money issues surrounding the well-
acclaimed HBO series The Larry Sanders Show, which ran between 1992
and 1998.

Claiming that he alone created and sold the show to HBO, Shandling
accused Grey of “triple-dipping” on him by taking a half ownership of the
show, snagging a producer’s fee, and collecting commissions from
Shandling’s writing and acting fees.

Worse, Shandling claimed that when asked about the monies he was
collecting, Grey threatened to make his life miserable and sent private
detective, Anthony Pellicano, to snoop on his police records and plant
smears against him. Pellicano himself ended up getting indicted by the Feds
for racketeering and wiretapping.

In 1999, Grey paid $10 million to Shandling to settle the case at the last
minute. But Shandling’s mistake is a genuine teachable moment for
entertainers with managers and agents.

For starters, Shandling apparently got himself a lawyer rather late in the
game, only after Grey allegedly stonewalled his request for information
about the monies. He needed a lawyer much sooner and here’s why. Most
managers tend to be long term pals of entertainers who trust them to
provide the best career advice; promote the entertainers’ careers and watch
their backs for them. Sometimes, managers can double as agents by finding



work and negotiating deals for the entertainers. Thus, managers can really
loom pretty large in entertainers’ professional lives.

But the flip side is that managers can and sometimes do abuse their
position. So, the smarter thing is for the entertainer to protect himself first
against his manager before having his manager protect him from the world.
This means that the comedian ought to draw up a well-rounded contract
with his manager, which would address most, if not all of the issues that can
arise in their relationship going forward.

It cannot be said enough that despite the entertainer’s bond of trust and
affection for his buddy and manager, he needs to negotiate his contract with
him at arms’ length and this is where the entertainer could really use his
high-prized lawyer to carry the buckets for him. To be sure, the relationship
between the entertainer and his manager is one that would qualify as a
“fiduciary” relationship in which the law tries to look out for the little guy.
However, the law is not in the business of assisting people who have
neglected their own affairs.

Above all, entertainers should make an effort to understand the terms of
any contracts their managers are negotiating or signing on their behalf.
Here, entertainers should “trust but verify.” And this is important, because
Shandling claimed that Grey would not even let him see the contracts he
was negotiating with outsiders on Shandling’s behalf and that Grey simply
kept him on a “need to know” status. Big problem!

In negotiating the manager’s contract, entertainers and their lawyers
may perhaps want to follow a simple rule of thumb sometimes called the
“officious bystander” rule, something that most English transactional
lawyers would be familiar with. In the Shandling case here, one can perhaps
imagine this [officious bystander] character as some busybody standing
around while Grey and Shandling are negotiating their agreement, and
although he has no assigned role in their negotiations, this character, being
so officious, nonetheless proceeds to ask the negotiators whether, for
instance, Grey would get any share of Shandling’s writing and acting fees.
If their [Grey and Shandling’s] answer to that question is not exactly the
same, then an expensive lawsuit is probably in their future, meaning that
they still need to reach an agreement on that particular question, in order to
avoid any trouble ahead.

The big lesson here is that what happened to Shandling didn’t need to
happen and as the saying goes, “a stitch in time saves nine.”



COMEDY CENTRAL Versus DAVE
CHAPPELLE: Lessons from a

Standoff

New York 
December 13, 2009

The year was 2004, comedian Dave Chappelle was ruling the comedy
scene, and Comedy Central also wanted a piece of him. So, the network
made him an offer he couldn’t refuse. But less than a year later, he couldn’t
walk away from it fast enough as he dropped the gig like he’d been holding
a red-hot stove.

Here’s the story: In August 2004, Comedy Central’s parent Viacom and
the comedian inked an unprecedented $50 million deal, (which included a
share of DVD sales), to continue the Chappelle’s Show for two more years.
The show had become a ratings jackpot for the network and its DVD sales
were the highest of any TV show at the time. Everything looked okay until
May 2005 when Chappelle stunned the world by unexpectedly quitting the
show in mid-production and fleeing to South Africa where he would remain
for the next two weeks, amid rumors that he had become an inmate in a
mental health facility.

In the ensuing standoff, the network demanded Chappelle’s return to the
production set while the comedian vowed never to return unless big
changes were made to his working conditions. As a condition for his
possible return, Chappelle requested that the network not air the unfinished
material prepared for the show’s third season, stuff that he hated.

In the end, neither side got what it wanted: Chappelle went back to
doing live stand-up comedy and never returned to Comedy Central; for its
part, Comedy Central ignored Chappelle’s wish by airing the unfinished
material from the comedian’s abandoned third season around July of that



year (the so-called Lost Episodes) plus an uncensored DVD of the disputed
material.

The disappointment on both sides is no surprise. For starters, this was a
contract for “personal services” and courts normally would not force an
unwilling person to render a personal service to another person. The simple
reason here is that there is no way for the courts to ensure that one person
serves another in good faith and properly: the courts are not job supervisors.
So, Chappelle didn’t have to return to work. Yet, if it would have had a
provision such as a negative covenant in its contract with Chappelle,
Comedy Central could use an injunction from the court to prevent
Chappelle from working for a rival TV network during the time he was
supposed to be working for Comedy Central.

The core issue here is creative differences, as Neal Brennan, the co-
creator of the show, correctly observed. Chappelle simply didn’t think he
had his creative space: he said he felt awful every day he worked on the
show and felt like some kind of prostitute. “I want to be well-rounded, and
the industry is a place of extremes,” he famously said. Apparently, Comedy
Central did not see things the same way.

The big lesson here for comedians is that, in an industry “of extremes,”
they must look out for themselves right from the time the contract is being
negotiated. The good news is, we have freedom of contract in America and,
in most cases, folks can put in pretty much any clauses they want in their
contracts. Comedians must pay close attention to clauses in the agreement
that pertain to creative space and format for the shows.

And this is important because what is good for the bottom line of the
TV networks may not necessarily be good for the comedian’s career and
emotional well-being.

For instance, Chappelle reportedly said he did not personally like the
sketch-comedy format. Yet that was exactly what his contract with Comedy
Central required him to do on the show. And he went along with it until the
so-called “pixie sketch” on the show freaked him out when he reportedly
discovered somebody laughing at him instead of laughing with him. Well,
today, he’s moved back to doing his favored stand-up comedy.

A final word: A blockbuster deal with a major TV network that employs
a lot of lawyers can often seem like getting in a gun fight, and no comedian
should go into that gun fight with just a knife. So, just be ready to negotiate
hard and don’t forget to “lawyer up”!



CONAN’S NBC: No Laughing
Matter for a Funnyman

California
January 24, 2010

On Sunday, January 10, 2010, NBC made it official that it would cancel the
10 p.m. Jay Leno Show and move Leno over to an 11:35 p.m. time slot.
NBC offered Conan O’Brien, the funnyman from Harvard, the chance to
move his Tonight Show back just a half hour from 11:35 p.m. to 12:05 a.m.,
to be followed by Jimmy Fallon’s Late Show.

Looking back now, the Leno-O’Brien shuffle by NBC Universal’s boss
Jeff Zucker easily looks “boneheaded” because, with Leno gone, Letterman
now rules the ratings at 11:35 p.m. in spite of O’Brien’s best efforts. Plus,
Leno himself is doing rather poorly at 10.p.m., as NBC languishes in fourth
place among the major networks. This is now being called Late Night Crisis
2010. Disaster all around!

Yet, NBC won’t be getting its wish: O’Brien is leaving in a foul mood
with an unfriendly dig at NBC, which he accuses of making him a
scapegoat for its “terrible” prime time ratings. He also claims that starting
the Tonight Show at 12:05 a.m. the next day amounts to a “destruction” of
the show. O’Brien’s bold reaction somehow recalls an earlier and bigger
drama on the Tonight Show when Jack Paar stormed off the show in 1960 to
protest alleged censorship from NBC folks.

When the dust settles, O’Brien will leave NBC with millions of dollars
in his pocket. But some people have wondered what the scenario could have
looked like if the funnyman had chosen to stay and fight instead. No easy
answers here, but there are options all around the table.

Speaking of O’Brien’s options, a small oversight by his lawyers may
have made all the difference against him, something that NBC has to be
thankful for. And here it is: the language of the agreement did not include



that O’Brien’s Tonight Show must be held at 11:35 p.m. And NBC has
ended up using this oversight as an escape route. Recall that NBC told
O’Brien he could carry his show intact over to 12:05 a.m.

If that loophole didn’t exist, O’Brien’s legs would be stronger in a fight
against NBC if he had chosen to stick around and mix it up with them. He
could easily seek an “injunction” from a court to prevent NBC from moving
Leno to 11:35 p.m. Plus, he could also request an order of “specific
performance” to make NBC keep its word to leave him on at 11:35 p.m.
Not having these options made O’Brien something of a sitting duck as NBC
selfishly maneuvered to fix Zucker’s big blunder earlier on, in moving Leno
into the 10 p.m. slot. Some have described NBC’s tactic against O’Brien as
“Machiavellian.”

To be sure, O’Brien isn’t the only one with options here. His contract
with NBC reportedly contains what’s called a “negative covenant” that
could allow NBC to keep him off any rival television networks during the
time he was supposed to be working for NBC. Already, Zucker is said to be
“threatening to ice him” if he walks away from NBC. All this is important
because FOX is reportedly interested in hiring O’Brien to launch Fox’s own
rival late night show.

But, aside from Fox’s interest in O’Brien, can NBC really enforce any
agreement to keep O’Brien off late night television for even one day? Not
likely, under the circumstances.

For starters, NBC has not dealt fairly and in good faith with O’Brien,
and the law requires a party complaining to come with “clean hands.” Plus,
the courts would probably find such an action “unreasonable” since the law
aims to protect both competition in the marketplace as well as a person’s
right to earn a living. So, one can safely predict that if push comes to shove
here, NBC will likely suffer the same fate that ABC endured in 1980 when
ABC failed in its suit against CBS in trying to stop sportscaster Warner
Wolf from jumping ship to CBS.

True, O’Brien has asked us not to “feel sorry” for him and, considering
all the big money he’s leaving with (about $30 million by some estimates),
perhaps we shouldn’t. Yet we cannot help but wonder just what could have
been had the Ivy League funnyman been in a good position to really take
the fight to NBC.



HOWARD STERN vs. SIRIUS XM:
Starting a Fire in the House

New York 
June 3, 2011

Howard Stern is a major newsmaker with a large footprint, and these days
he is starting some fires inside the house of Sirius XM satellite radio.

This past March, the humorist and self-styled “king of all media” sued
Sirius XM [through his production company, One Twelve Inc.,] in a
Manhattan court alleging breach of contract against the satellite radio
company for unpaid stock awards under their contract. Also suing Sirius
XM is Don Buchwald, the agent for One Twelve, Inc., who is claiming a
consultation fee allegedly promised him under the agreement.

And it all comes down to what the agreement said or did not say about
what happens if and when the big bucks start rolling in. Stern says the
agreement requires Sirius to compensate him in the form of additional
company stock every time his presence causes the number of subscribers to
Sirius XM to increase over a certain number set in advance throughout the
five-year period. Sirius XM begs to differ and claims that it has met all its
“obligations under the terms of our [the] 2004 agreement with Howard, his
agent and production company.” Sirius XM also says it is “surprised and
disappointed” by the lawsuit, which means that it has no plans to pony up to
Stern and his agent any time soon.

It may seem rather odd that the parties continue to do business together
despite the lawsuit, but this shouldn’t be too surprising given that the
collaboration has been very lucrative for both parties so far. What’s not to
like about smiling to the bank. (In January 2011, Stern got another five
years on his contract for an estimated $400 million and Sirius XM is now
twenty million subscribers stronger.)



It is interesting that Stern did not raise this issue of the additional stock
awards until during the last year of the contract. So, can he now turn around
and seek to enforce the right he seemed to have abandoned for years? Or
does his silence over those years somehow mean that perhaps he knew he
didn’t have the right he is now trying to enforce? Could this be some
Monday morning quarterbacking to corral more money? Stern claims that
he held back out of sympathy for Sirius’ financial situation following its
acquisition of rival XM in 2008. Yeah, right, one might well say. This
obviously seems like a lame explanation in the all-too practical world of
businesspeople. As that famous saying goes (in English company law),
“Charity has no business sitting on the board of directors.” And everyone
knows that Stern is a business-savvy guy.

And there is the issue of the Sirius/XM merger. Assuming that the
agreement in fact requires payment by additional stock awards to Stern,
does the number of subscribers include the people coming in from the XM
side of the ledger? Or is it limited to just the folks from the old Sirius
alone? In talking about compensation based on performance or
“rainmaking,” it may not be easy to just put them all in the same pot,
especially if the XM subscribers were brought in simply because of the
merger, and not directly because of anything Stern did. Take this loose
analogy: If someone promised you $1 million if you have five children in
ten years, can you still claim that money on the same footing in ten years if
some of the five kids you are presenting happen to be adopted? This may be
debatable.

However, one thing is for sure: if Stern is in fact entitled to get what he
is claiming, then that particular clause in the agreement was so poorly
drafted that it did him no favors at all. He shouldn’t have needed to go to
court in order to receive what should be rightfully his. It all comes back to
the old lesson among lawyers that a badly drafted agreement usually hands
off an unnecessary lawsuit to the lawyer’s client and would often only help
the person who is under obligation to do something for the benefit of the
other person. In this case, it would be Sirius XM.

Still, just because Sirius XM may well be ahead on points doesn’t mean
it would welcome this kind of publicity, especially coming from a media
sensation with a big microphone like Howard Stern (who is remarkable for
his on-air remarks when talking with the callers on his show). So far, he’s
kept a surprisingly low profile on the whole thing, but who knows for how



long. Also, the lawsuit itself is simply not good for business, to say the
least: the day after it was filed, the company’s shares fell off a bit and some
analysts downgraded them from Buy to Hold. Translation: these
circumstances may be good grounds for Sirius XM to consider settling the
case just to put out the in-house fires. And keep the courts out of the
company’s business.

CASE UPDATE: While the outbreak of the lawsuit itself was a surprise to
many, the actual end result wasn’t that surprising. On April 11, 2013, the
court dismissed Howard Stern’s case against Sirius XM Radio. The court
flat out said that the parties’ contract was “unambiguous” and that since the
additional subscribers to Sirius XM’s operations came from the XM Radio
side of the ledger, Stern’s deal did not give him a claim to any monies from
those sources.

Sound familiar? You may recall the so-called loose analogy I made
earlier in the original discussion of the case above, which went something
like this: “If someone promised you $1 million if you have five children in
ten years, can you still claim that money on the same footing in ten years if
some of the five kids you are presenting happen to be adopted? Well,
obviously, the New York appeals court didn’t think so. If Stern really
wanted it to be so, then he should have used more “unambiguous” language
in his contract.



ADAM CAROLLA: Juggling
Comedy, Business and Friendship

in Court

California
June 9, 2013

Funnyman Adam Carolla has quite a situation on his hands these days. And
he does have some court dates coming up where he’ll be sorting out a few
money matters with some old friends. It all comes back to the whole idea
that doing business with other folks is never an easy thing and there is no
guarantee that things would get any easier just because those other folks
happen to be a guy’s close pals. Especially when business starts to boom,
and it comes time to divvy up the money. But first, here’s the story.

Around February 2009, Carolla’s radio gig, The Adam Carolla Show,
was unexpectedly canceled by CBS. That was when Donny Misraje, a
longtime close friend of Carolla’s suggested that the comedian roll his show
over to a daily podcast as a way to “retain his avid fan base.”

According to Misraje, he and Carolla agreed to form a partnership
business to pursue the new venture together. Under the oral agreement,
Carolla was to hold a sixty percent interest in the partnership, leaving thirty
percent to Misraje and his wife Kathee, and another ten percent to a guy
named Sandy Ganz.

Misraje claimed that by 2011 profits from the business had grown by a
lot and that Carolla had begun shutting out all three of the other
stakeholders from the operations of the business, including at one point,
banning him (the producer) from being on site at the live show. He said that
by the end of October 2011, Carolla had fired all three of them altogether
and was refusing to honor the partnership agreement. In response, Misraje
and his co-plaintiffs filed a lawsuit against Carolla, alleging breach of the



partnership agreement plus a demand for accounting, and the imposition of
a constructive trust for their benefit and protection; and more.

The outcome of this case could provide some clarity for the benefit of
the many comedians on the late-night TV shows, radio shows, podcasts,
and comedy specials who work under various arrangements, promises and
understandings with their buddies, whether as show sidekicks, as producers,
or as whatever else they’re asked to do on the shows.

The starting point in figuring out this case is to determine if there was
indeed a partnership agreement between the parties, and if so, whether
Carolla’s actions violated the terms of that partnership. If the answer is yes,
then the next thing is to figure out what kind of remedy can be awarded in
order to set things right.

Under the law, a partnership relationship arises when two or more
people carry on business together for profit. And the agreement between
any two or more people to form a partnership could either be written down
in a document somewhere or it could be made orally as by word of mouth.
Regardless of whether the agreement was written or oral, what must exist in
every case is that each partner had the “intent” to enter into the partnership
with the other partners, and that each of them “consented” to become
partners with one another. In short, the partners must be on the same page
as to whether they want to form a partnership. Business lawyers often refer
to this requirement as a “meeting of the minds” between the folks involved.
And this requirement is a pretty big deal because in the eyes of the law,
each partner is an “agent” of the other partners, and his actions could bind
the other partners whether they like it or not. Also, the partners are
considered “co-owners” of the business, meaning that all the partners have
the right to participate in the management of the business and the sharing of
its profits.

Therefore, as in every partnership case, the simple question here is
whether Carolla intended to and consented to become partners with Misraje
and the others. In other words, was there a “meeting of the minds” between
Carolla and the plaintiffs to form a partnership? Well, since we do not have
a written agreement here, the intention and consent of the parties to become
partners will have to be gathered from their actions at the time that their
collaboration began, as well as the period before and after. These actions
are usually referred to as “course of conduct” and they are deemed to shed



light on what the parties had in mind when they were interacting with one
another.

Speaking of “course of conduct” between the parties, the courts have
over the years come up with certain ways of reading between the lines when
attempting to figure out the intentions of folks involved in contract
situations. And the process can sometimes be tricky because this surely isn’t
a perfect science. Usually, when the evidence presented by both sides is sort
of evenly balanced and could go either way, the courts come down in favor
of the person who is denying that there is a partnership.

Here’s how it works: In one case that happened in New York, the first
guy claimed that he gave a certain amount of money to the other guy in
exchange for a ten percent partnership stake in a restaurant business. (Both
guys had been close pals for over twenty years at the time.) However, the
other guy claimed that the money was a “loan” rather than a “capital
investment” in the restaurant business. It was shown that the first guy who
lived in Washington, DC, visited the restaurant just once or twice during the
first year that it opened; that he gave out menus and business cards about
the restaurant to other folks; and that he requested a friend of his in the
media to feature the restaurant in a prominent magazine. The court
concluded that these actions could have been the actions of a guy just trying
to help his friend’s business rather than the actions of a person acting as a
partner in a business. The court instead gave more weight to all the things
(get this!) that he did not do. For instance, that he did not inquire about the
leases; the contracts; the insurance; and the debts of the business. Also, he
did not raise or discuss with his supposed partner any concerns about the
profits or losses of the business; nor did he indicate in any of his loan
applications or tax returns filed during that time period that he had acquired
a partnership interest in the restaurant.

In the Carolla case, it is interesting that Misraje has taken pains in his
Complaint to outline actions and steps that he and the other plaintiffs took
to establish the intention and consent of all the parties to the partnership,
including Carolla. As consideration for his stake in the business, Misraje
(an experienced producer and editor) claims that he was to produce and
manage the show. He also claims that he quit his entertainment industry job
paying $231,000 annually in order to focus on his work at Carolla’s
podcast, which carried no salary at all. During this time, he claimed that he
and his family lived off a home equity line of credit on their property. In



addition, Misraje said he kicked in $10,000 worth of personal equipment
and supplies into the business operations of the podcast plus other sacrifices
that he and his wife made. For his part, Carolla was to be the star of the
comedy show, while Ganz would contribute his expertise in technology as
consideration for his own share of the business. Obviously, if Misraje’s side
can sustain these claims in court, they’ll likely have a far better day in court
than the restaurant guy described above.

Of course, if the court finds that there is no partnership relationship
between the parties, then it is game over for the plaintiffs, meaning that
Carolla wins. However, if the court finds that there is in fact a partnership
situation between them, then the action next shifts to the question of
“remedies,” where the court decides how to set matters right between the
parties. And the courts can be pretty flexible when they are dealing with the
issue of remedies. For starters, considering that each partner is entitled to
participate both in management and profit sharing, for one partner to
exclude a fellow partner from the operations of the business or to refuse to
share profits with another partner is a violation of the partnership
relationship, and such an action would be a good cause to dissolve the
partnership. In real life, what usually happens when partners can’t agree on
the way forward is that the court will “order” the partners not to shut out
one another from the business and will appoint a “receiver” to run the
affairs of the business until the court proceedings are finished.

However, appointing a receiver may be more appropriate to situations
where partners are, for instance, running a restaurant than where they are
running a podcast show. Unlike a restaurant and similar businesses, life in
the entertainment world tends to be quite personal in nature and the show
itself (including the buzz and the ratings) is all about the “star” of the show.
Therefore, as a practical matter, it will be unusual and pretty messy for the
court, for instance, to order Carolla to allow Misraje to keep producing his
show against his will. Plus, since receivers are folks who take over the
business operations in the meantime from the partners, a receiver just won’t
work in this particular situation since Carolla, as the star of the show, will
still be front and center of the show. (The show simply cannot go on
without him.) Long story short, receivers and injunctions just won’t cut it in
this case.

However, that doesn’t mean it’s the end of the case. What will likely
happen is that the court (if it finds that a “partnership” exists) will impose a



‘constructive trust’ upon Carolla for the benefit of the other partners. In this
case, the thing being held in ‘trust’ by Carolla will be the share of the
profits and other assets of the partnership that rightfully belong to Misraje
and the other co-owners. (A “constructive trust” situation arises when
someone is deemed to be holding something for the benefit of another
person and it usually arises when the courts want to prevent “unjust
enrichment” of one person at the expense of another in the interest of
justice.) And with constructive trusts comes an obligation to render
“accounting” and to distribute the stuff that’s being held in trust.

In the end, this case has the makings of a horse race. And because the
burden is on his opponents to prove that it was in fact a partnership
arrangement that they had with him, rather than something else, the slight
advantage is with Carolla at the early going. Yet, Misraje’s side clearly
looks like they’ve come ready to play and, for sure, they’ve put a lot on the
table so far. If the case is not ultimately settled, it’s tough to say just how
the decision will come down. Regardless of how it ends, though, it is pretty
likely that the result of this case will be of genuine interest to folks in the
comedy industry at large.

CASE UPDATE: The case between the former high school pals went to
trial in fall 2014 in a Los Angeles Superior Court, and just one week in, it
was all over. On September 9, 2014, after Carolla had been cross examined
by the plaintiffs’ (Misrajes’) lawyer, the parties announced a settlement that
same day in a surprising termination of the litigation. The terms of the mid-
trial settlement were not disclosed. Earlier that May, the court had refused
Carolla’s request to end the litigation and had ruled instead that the case
should proceed to trial. The reason the court gave was that Misraje had
presented evidence to show that “Carolla often referred to his relationship
with Misraje as a partnership . . . and that plaintiffs shared in partnership
profits, contributed to the partnership, and helped to manage the
partnership.”



CHARLIE SHEEN SUES WARNER
BROS. “BIG” TIME: Who’s

Winning Yet?

California
April 2, 2011

Last month, the Charlie Sheen saga entered a major new phase when the
Hollywood studio Warner Bros. fired him from the hit CBS sitcom Two and
a Half Men. At the time he was fired, Sheen was yet to complete about
eight episodes in the 24-episode schedule of his latest contract signed in
May last year.

A few days after his dismissal from the show, Sheen made good on his
vow to sue them “big.” And sue them “big” he did, both for himself and the
show’s out-of-work crew. Sheen hit Warner Bros. and the show’s producer
Chuck Lorre with a breach of contract claim for more than $100 million
dollars for halting production of the comedy show. The suit also tagged on a
claim for punitive damages. Sheen claims he is entitled to be fully paid on
his contract whether or not he completed the 24 episodes of the show that
his contract required.

So, does Sheen really have the right to get paid for the remaining
episodes that he did not work on? Well, so far, the legal experts out there
are not answering this question with one voice. But here’s how it looks.

To win his breach of contract action, Sheen will need to show that his
contract was valid and that he was able and ready to do his part. Whenever
they happen, “punitive damages” are the courts’ way of telling the public
not to follow the bad example of the person being punished with the
damages.

Warner Bros. claims that it fired Sheen for several reasons, which
together add up to Sheen being “unable to perform the essential duties of
his position.” The studio listed stuff like Sheen having trouble remembering



his lines; Sheen missing his rehearsals and sometimes showing up for work
with little or no sleep and therefore needing to lean on furniture to maintain
his balance. And then there was Sheen’s public behavior and rants against
Lorre, which the studio considered as “inflammatory comments poisoning
key working relationships.”

Since Sheen’s contract as an actor is a contract for “personal services,”
these on-the-job allegations made against him, if true, would mean that
Sheen’s actions deprived Warner Bros. of the benefits it expected from his
contract and would, therefore, provide the studio with a good defense to
Sheen’s lawsuit. Because, unlike a contract for the sale of goods, where you
could perhaps “cover” or replace a nonperforming TV set or car with
another one, personal service contracts for artists are regarded as “unique”
and therefore faithful “performance” of the job by the actor or musician
under contract is a must-have. Nothing less will do.

Yet the devil is in the details, and Warner Bros.’ case is not looking
exactly easy. First, Sheen claims he attempted to return to the series in mid-
February but was told that Lorre had not prepared production scripts for the
season’s remaining episodes. If true, it would mean that Sheen showed up
ready and willing to work but the studio was not.

If this were a scoring game, Sheen would be ahead on points, as long as
we are talking about the “remaining episodes” of the show. For starters,
most of the studio’s allegations against him are things he did on the show in
the past, which the studio itself may already have “acquiesced” in or gone
along with since 2003 when the show started its run. Besides, despite
Sheen’s alleged (mis)conduct, the show always appeared on TV on its
regular schedule and Sheen always appeared to TV audiences to be fine in
the role he was playing; and the show remained the highest rated TV sitcom
regardless.

Plus, Warner Bros.’ recent gripes about Sheen’s behavior seem a little
like Monday morning quarterbacking. For instance, while it was allegedly
happening, the studio didn’t suspend him from the show or dock any one of
his reported $1.8 million paychecks. Nor was the studio unable to run any
episode of the show on its regular schedule because of Sheen’s misconduct.
Indeed, some commentators have even suggested that the studio wrote
scenes in a number of the episodes to reflect Sheen’s real life bad-boy
behavior.



If Warner Bros. wanted to fire him without headaches, they went about
the whole business the wrong way, it seems. Given Sheen’s history of bad
behavior in the past and his recent embarrassing public behavior and
shocking rants against Lorre, Sheen was something of a disaster waiting to
happen anyway, at least before the remaining episodes were done. But it
looks like Warner Bros. did not have the patience to wait for Sheen to cross
the red lines before firing him. They moved too quickly. (Talk about cops
arresting a guy just because they believe he’ll beat up his girlfriend any day
now. Wrong!)

Perhaps, the case will settle out of court or in arbitration. Otherwise, the
odds are running in Sheen’s favor, and though he may not get all the money
he thinks he’s entitled to receive (or for that matter, any punitive damages at
all), Warner Bros. will likely end up paying him well. But at least, Warner
Bros. will have the satisfaction of getting the pesky Sheen out of their
system.

CASE UPDATE: Charlie Sheen’s $100 million dollar lawsuit lasted for
about six months.

On September 26, 2011, Warner Bros Television released the following
statement: “Warner Bros. Television, Chuck Lorre and Charlie Sheen have
resolved their dispute to the parties’ mutual satisfaction. The pending
lawsuit and arbitration will be dismissed as to all parties. The parties have
agreed to maintain confidentiality over the terms of the settlement.”

However, it was reported by online news site The Wrap that in order to
get Sheen to walk away the studio shelled out $25 million, with promises of
more money from syndication revenues.
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With comedy as big as it is these days, there is no better time than now for
anyone on the business side of the industry to make a ton of money,
especially those who know the industry pretty well— or should. Folks like
comedian Jon Lovitz. Needless to say, when rough times hit, the gravy train
can also simply get derailed and spill a lot of money down the drain.
Sometimes, a lot of money, as Lovitz, a former Saturday Night Live star,
claimed in his lawsuit against the former manager of his comedy club.
Here’s what happened.

In 2009, Lovitz went into the comedy club business with a partner
named Frank Kelley. Together, they set up the Jon Lovitz Comedy Club in
Universal City, California, with Kelley acting as the manager of the club. A
few years later, after losing a lot of money, the business eventually failed.
Then the blame game erupted. Typical scenario! Lovitz claims he had
invested more than $1.5 million dollars in the failed business, and he
blames Kelley for running the business into the ground. He also accuses
Kelley of embezzling at least $100,000 of the club’s money. Lovitz is mad
as hell. Not letting matters slide, Lovitz filed a lawsuit against Kelley
seeking huge money damages from the former manager for fraud,
conversion, and breach of fiduciary duty.

Lovitz’ lawsuit is one of those situations where someone might wonder
why the district attorney’s office isn’t involved at all, considering all the
fraud allegations that seem to suggest a pattern of criminal behavior on the
part of Kelley, including the allegation that Kelley falsified books and
accounts. Well, the short answer for those who might be wondering about



this situation is that much of these events occurred among business partners
in the running of their business, and the DA’s offices usually have bigger
fishes to fry in chasing down violent criminals or more serious financial
crimes rather than spending taxpayers’ money on some garden-variety
accusations of betrayals among business partners and associates.

Such cases are usually left to the civil courts and so Lovitz’ case is
taking place in just the proper venue. Yet the Lovitz case is important in
today’s comedy industry where comedy clubs are on the rise again after
declining in the 1990s. The outcome of this case would at least help both
comedy club managers and the club owners who hire them to run the clubs
to know, for example, where the lines are drawn in their relationship with
each other as well as the circumstances in which club managers can get in
trouble for the way they’re doing their jobs.

But can Lovitz win his claims based on fraud, conversion, or breach of
fiduciary duty? Well, let’s look at the law. For starters, this is a case about
business partners who trusted each other so much that one partner literally
handed the keys to the lock box to the other partner in hopes he would run
their common enterprise honestly and profitably. In such a situation, the
“trusted” guy running the business owes more than just a “thank you” to the
guy who’s coming up with the money. Folks like the guy running the
business are regarded in law as “fiduciaries” of the other person. The law
imposes the status of fiduciary in most transactions where there is a
relationship of “trust and confidence” existing between two people.
Typically, in such situations, one person often knows so much about what’s
going on in the transaction and is so much in control of the situation that
unless the confidence and trust is maintained, the other person who is thus
placed in a weaker position could get hurt.

So, in order to protect the other person involved, the law obliges the
“fiduciary” to act in a trustworthy and transparent manner. One of the
biggest requirements imposed upon a fiduciary is that he not put himself in
any position where there is a conflict of interest between himself and his
duties. In short, a fiduciary is not allowed to benefit himself either at the
expense of the work he is hired to do or that of the person who hired him or
her to do the work. Aside from business managers, the typical situations
where we’ll find fiduciary relationships are the situations like those
between a lawyer and his or her client or a doctor and his or her patient.
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